
U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOP:\lENT
WASHINGTON, DC 20410-8000

Office of Housing

JAN 21 2010
Mr. Scot Jarvis
Director
Department of Financial Institutions
P.O. Box 41200
Olympia, W A 98504-1200

RE: The Secure and Fair Enforcement for Mortgage Licensing Act of 2008

Dear Mr. Jarvis:

The Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (the SAFE
Act) was enacted on July 30, 2008, as part of the Housing and Economic Recovery Act of
2008. The SAFE Act is designed to enhance consumer protection and reduce fraud by
encouraging states and U.S. territories to establish minimum standards for the licensing
and registration of certain mortgage loan originators and for the Conference of State
Bank Supervisors (CSBS) and the American Association of Residential Mortgage
Regulators (AARMR) to establish and maintain a nationwide mortgage licensing system
and registry for the residential mortgage industry.

Pursuant to our responsibilities under the SAFE Act, the U.S. Department of
Housing and Urban Development (HUD) has conducted a preliminary review of the
licensing and registration legislation adopted by your jurisdiction. In order to assist your
jurisdiction's efforts at compliance, enelosed for your review is our side-by-side
comparison chart of provisions in your statute that appear to be inconsistent with, or at a
minimum raise questions regarding compliance with, the SAFE Act. This chart is not a
determination of your jurisdiction's compliance with the minimum requirements of the
SAFE Act. Rather, HUD has provided this preliminary review as a tool to help identify
specific areas of your statute that may require legislati ve or regulatory changes or
clarification. In connection with this preliminary review, HUD also notes that your
statute authorizes the implementation of SAFE Act requirements through regulatory or
administrative means. Therefore, a determination of compliance with the minimum
provisions of the SAFE Act will require HUD review of those regulations or
administrative actions.

In addition. HUD's proposed SAFE regulations were published in the Federal
Register on December 15, 2009, for a 60-day comment period, a link for which is
provided here: http://www.hud.gov/offices/hsg/ramh/safe/sateprule.pdf.This proposed
rule provides a detailed interpretation of the SAFE Act's minimum standards that
jurisdictions would be required to meet when registering and licensing loan originators.
HUD specifically requests your comments on the proposed rule in accordance with the
instructions provided in the preamble. Until these rulemaking procedures are complete
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through HUD's issuance of a final rule, these regulations are subject to change and are
not provided as a direct measure of your jurisdiction's current efforts at compliance.

In order to facilitate a faster response to your questions and concerns, HUD has
assigned a SAFE A,ct Specialist to act as the primary point of contact for your
jurisdiction. The specialist assigned to work with your jurisdiction is:

Ann Shearer
Phone: (202) 402-2172
Email: Ann.B.ShearerCa)hud.gov

Please feel free to give Ann a call if you have any questions or concerns. In
addition, you can provide the specialist with any information that you believe would be
important for HUD's consideration in assessing your state's compliance with the SAFE
Act.

Sincerely, ~~

/ '~

William W. Matchneer III
Associate Deputy Assistant Secretary for

Regulatory Affairs and Manufactured Housing

Enclosure
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WASHINGTON SAFE ACT LEGISLATION
January 20, 2010

1. DEFINITIONS § 1503(1-12)
Washington's legislation does not define a
"nontraditional mortgage product".

12 V.S.C. §5102 (6)
Nontraditional mortgage product: Any
mortgage product other than a 30-year fixed
rate mortgage.

12 V.S.C. §5104
(c) Pre-licensing education ofloan
originators.
(1) Minimum educational requirements. In
order to meet the pre-licensing education
requirement referred to in subsection (b)(4),
a person shall complete at least 20 hours of
education approved in accordance with
paragraph (2), which shall include at least

* * * *
(C) 2 hours oftraining related to lending

standards for the nontraditional mortgage
product marketplace.

12 VSC §5105(b). Standards for State
license renewal
(b) Continuing education for State-licensed
loan originators.

(1) In general. In order to meet the annual
continuing education requirements referred
to in subsection (a)(2), a State-licensed loan

The SAFE Act requires training in
nontraditional mortgage products.
Washington's legislation does not
define a nontraditional mortgage
product. This may affect what types
of training and continuing education
are received by loan originators.
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January 20, 2010

originator shall complete at least 8 hours of
education approved in accordance with
paragraph (2), which shall include at least--

* * * *
(C) 2 hours of training related to lending

standards for the nontraditional mortgage
product marketplace.

2. EXEMPTIONS 12 U.S.c. § 5102 Definitions. Washington State law (both the
RCW 31.04-025 was amended to read as (3) Loan Originator Consumer Loan Act and the
follows: (A) In General- The term "loan originator" Mortgage Broker Practices Act)
1. This chapter does not apply to the (i) means an individual who- provides exemptions for various
following: (1) takes a residential mortgage loan business and governmental entities
(a) Any person doing business under, application; and and programs. Neither the SAFE
and as permitted by, any law of this state (II) offers or negotiates terms of a residential Act nor BUD's proposed rule
or of the United States relating to banks, mortgage loan for compensation or gain; provide exemptions from the State
savings banks, trust companies, savings (ii) does not include any individual who is licensing requirements for such
and loan or building and loan associations, not otherwise described in clause (i) and entities and programs. To the extent
or credit unions; ... who performs purely administrative or that Washington State applies its
(c) Entities making loans under chapter clerical tasks on behalf of a person who is exemptions to individuals engaging
63.14 RCW (retail installment sales of described in any such clause; in the business of a loan originator,
goods and services); ... (iii) does not include a person or entity that the exemptions appear to be
(f) Entities making loans under chapter only performs real estate brokerage activities inconsistent with the requirements
43.185 RCW (housing trust fund); and is licensed or registered in accordance of the SAFE Act and BUD's
(g) Entities making loans under programs with applicable State law, unless the person proposed rule.
ofthe United States department of or entity is compensated by a lender, a
agriculture, department of housing and mortgage broker, or other loan originator or
urban development, or other federal by any agent such lender, mortgage broker,
government program that provides or other loan originator; and
funding or access to funding for single- (iv) does not include a person or entity
family housing developments or grants to solely involved in extensions of credit
low-income individuals for the purchase relating to timeshare plans ...
or repair of single-family housing; and
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RCW 19.146.020 exempts from licensing [See also HUD's proposed rule and
the following: Commentary]

(1) The following are exempt from all
provisions of this chapter:

(a) Any person doing business under the
laws of the state of Washington or the
United States, and any federally insured
depository institution doing business
under the laws of any other state, relating
to commercial banks, bank holding
companies, savings banks, trust
companies, savings and loan associations,
credit unions, insurance companies, or
real estate investment trusts as defined in
26 Us. C. Sec. 856 and the affiliates,
subsidiaries, and service corporations
thereof;

(b) Any person doing business under the
consumer loan act is exempt from this
chapter only for that business conducted
under the authority and coverage of the
consumer loan act;

(c) An attorney licensed to practice law
in this state who is not principally
engaged in the business of negotiating
residential mortgage loans when such
attorney renders services in the course of
his or her practice as an attorney;

(d) Any person doing any act under
order of any court, except for a person
subject to an injunction to comply with
any provision of this chapter or any order
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of the director issued under this chapter;
(e) A real estate broker or salesperson

licensed by the state who obtains
financing for a real estate transaction
involving a bona fide sale of real estate in
the performance of his or her duties as a
real estate broker and who receives only
the customary real estate broker's or
salesperson's commission in connection
with the transaction;

(f) The United States of America, the
state of Washington, any other state, and
any Washington city, county, or other
political subdivision, and any agency,
division, or corporate instrumentality of
any ofthe entities in this subsection (l)(f);

(g) A real estate broker who provides
only information regarding rates, terms,
and lenders in connection with a Cl.I
system, who receives a fee for providing
such information, who conforms to all
rules of the director with respect to the
providing of such service, and who
discloses on a form approved by the
director that to obtain a loan the borrower -
must deal directly with a mortgage broker
or lender. However, a real estate broker
shall not be exempt ifhe or she does any
of the following:

(i) Holds himself or herself out as able
to obtain a loan from a lender;

(ii) Accepts a loan application, or
submits a loan application to a lender;
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(iii) Accepts any deposit for third-
party services or any loan fees from a
borrower, whether such fees are paid
before, upon, or after the closing of the
loan;

(iv) Negotiates rates or terms with a
lender on behalf of a borrower; or

(v) Provides the disclosure required by
RCW 19.146.030(1);

(h) Registered mortgage loan
originators, or any individual required to
be registered; and

(i) A manufactured or modular home
retailer employee who performs purely
administrative or clerical tasks and who
receives only the customary salary or
commission from the employer in
connection with the transaction.

3. INTERIM LICENSING. HUD's Frequently Asked Questions and The SAFE Act does not expressly
Section 10 of HB 1749 and Section 21 of Answers: provide for interim licenses, nor
HB 1621 provide authority for an interim QUESTION: Maya state issue "provisional does BUD's proposed rule include a
license. Both sections state as follows: licenses" to mortgage loan originators who provision for interim licenses.
To prevent undue delay in the issuance of have not completed the SAFE Act's testing A state may only issue a loan
a mortgage loan originator license and to and education, or prior to a state's originator license under SAFE
facilitate the business of a mortgage loan completion of the required background compliant laws if the state has
originator, an interim license with a fixed check? evidence sufficient to supportdate of expiration may be issued when the ANSWER: A state may issue a SAFE-
director determines that the mortgage loan compliant loan originator license only upon findings by the state licensing

originator has substantially fulfilled the evidence sufficient to support findings by agency that each of the minimum
requirements for mortgage loan originator the state agency that each of the minimum licensing standards has been met.
licensing. The director may adopt rules licensing standards has been met. Nothing in
describing the information required before the SAFE Act prohibits a state from seeking
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an interim license can be granted. additional evidence after it issues a license
or from reconsidering the accuracy of a prior
finding upon considering additional
evidence that becomes available to the state.
Please also see section D ofHUD's
Commentary on the Model State Law
("HUD's Commentary," also available on
the SAFE Act page of this website) for
guidance on dates by which states must
require individuals to obtain SAFE-
compliant licenses.

4. DEFINITIONS 12 U.S.c. § 5102 The Washington Mortgage Brokers
§ 19.146.010 (8) Residential mortgage loan. The term Practices Act's definition of
(ll)(a) "Loan originator" means a natural "residential mortgage loan" means any loan "residential mortgage loan" limits
person who for direct or indirect primarily for personal, family, or household the licensing requirements to
compensation or gain, or in the use that is secured by a mortgage, deed of individuals engaged in the
expectation of direct or indirect trust, or other equivalent consensual security origination of loans on "residential
compensation or gain (i) takes a interest on a dwelling (as defined in section real estate." The SAFE Act defines
residential mortgage loan application for a 103(v) of the Truth in Lending Act [15 use "residential mortgage loan" to
mortgage broker, or (ii) offers or §1602(v)]) or residential real estate upon include any loan secured by a
negotiates terms of a mortgage loan ... which is constructed or intended to be "dwelling" or "residential real

constructed a dwelling (as so defined). estate." The Washington Mortgage
(19) "Residential mortgage loan" means Brokers Practices Act appears to be
any loan primarily for personal, family, or .' inconsistent with the SAFE Act
household use secured by a mortgage or because it does not include loans
deed of trust on residential real estate secured by an interest only in a
upon which is constructed or intended to dwelling.
be constructed a single family dwelling or
multiple family dwelling of four or less
units.
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5. SERVICERS & LOAN MODIFIERS. Proposed Rule § 3400.109 If in its final rule, HUD includes
RCW 31.04.015 was amended to read as (d) For an individual who engages in individuals who perform residential
follows: ... the business of a loan originator solely mortgage loan modifications in the
(7) "Individual servicing a mortgage by providing or facilitating residential definition of loan originator, then
loan" means a person on behalf of a mortgage loan modifications and individuals who perform such
lender or servicer licensed by this state, refinancing under the Department of the modifications would have to be
who collects or receives payments Treasury's Making Home Affordable licensed by the compliance date
including payments of principal, interest, program, a State may delay the effective established in HUD's final rule.
escrow amounts, and other amounts due, date for requirements it imposes in
on existing obligations due and owing to accordance with §§ 3400.103, 3400.105,
the licensed lender or servicer for a and 3400.107 until the date such program is
residential mortgage loan when the terminated.
borrower is in default, or in reasonably
foreseeable likelihood of default, working
with the borrower and the licensed lender
or servicer, collects data and makes
decisions necessary to modify either
temporarily or permanently certain terms
of those obligations, or otherwise
finalizing collection through the
foreclosure process.

(15)(a) "Mortgage loan originator" means
...

(b) "Mortgage loan originator" does
not include ...

(c) "This subsection does not apply
to an individual servicing a mortgage loan
before July 1, 2011.
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